g h Recruitment
o dap & Employment
..' Confederation

COVID 19 (Coronavirus)

Coronavirus Job Retention Scheme for
Furloughed Workers - FAQs

V11:21 July 2020

Introductory notes pageslto 3
Frequently Asked Questions pages4to 24

What is the Coronavirus Job Retention Scheme?

The Coronavirus Job Retention Scheme is atemporary scheme open to all UK employersstarting from
1 March2020. It is designed to support employerswhose operations have beenseverely affected by
coronavirus (COVID-19).Anupdated scheme starts on 1 July 2020 and will continue until 31 October
2020. The updated schemeincludes some key changes:

1. From1 July,the schemeis closed to new employersi.e.only employers who had previously
furloughed workers for athree-week period canfurlough employeesfor the duration of the
updated scheme (the only exceptions are those returning from parental leave or parental
bereavementleave, armed forcesreservists or those newly TUPE'd;

2. From1 July 2020, employerscanfurlough employeeson a flexible basis. There is no minimum
furlough period though the minimum furlough claim period is seven days;

3. FromAugust employers will be expected to share the cost of the furloughing their workersas
follows:

a. From 1 August the governmentwill stop paying the employers' national insurance
contributions and employers' pension contributions so employerswill have to pick up
these costs;

b. From 1 September,the government's wage subsidy for furloughed hours will reduce to
70% of the employee's pay (though the employee will still be entitled to 80% of their pay
for furloughed hours)

c. From1 Octoberthe government’swage subsidy will reduce to 60%.

The government published a third written direction on 25 June and updated guidance on 1 July.
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Government guidance

These FAQscover arange of issues asked aboutthe job retention scheme. The rules of the scheme and
the policy behind the scheme are set out in three Treasury Directions and a number of government
guidance documents (some of which have beenupdated multiple times since first published):

1. AThird Direction which sets out the formalrules for the operation of the updated scheme. This
Direction builds on earlier directions published on 15 April and 20 May.

2. Checkif you can claim for your employee'swages through the Coronavirus Job Retention Scheme.
If your employeeswant more information on furlough you candirectthem to Checkif your
employer can claim your wagesthrough the Coronavirus Job Retention Scheme.

3. Checkwhich employeesyou canfurlough.

4. Calculate how muchyou can claimthrough Coronavirus Job Retention Scheme. This is
supplemented by Examples of how to calculate your employees'wages, National Insurance
contributions and pensions contributions and Example of how to calculate the amount you should
claim for an employee who is flexibly furloughed.

5. Stepsto take before calculating your claim using the Coronavirus Job Retention Scheme.

6. Reporting employees'wagesto HMRC when you've claimed through the Coronavirus Job
Retention Scheme.

7. Government factsheeton changesto the Coronavirus Job Retention Scheme (page 1 of the
factsheet covers the Self-employmentincome support scheme)

8. Separately,governmentalsoproduced guidance for businesses working in the public sector, see
also Public Procurement Notice 02/20 Supplier Relief dueto COVID-19. Thisscheme will finish on
30 June but will bereplaced by another scheme running to the end of October. See Public
Procurement Notice 04/20 Supplier Relief due to Covid-19.

9. For agenciessupplying schools see section 12 of Actions for Schools during the coronavirus
outbreak.

10. Detailed guidance on holiday leave during furlough (published 13 May).

These FAQsdo not cover the separate schemefor self-employed people.

NOTE: Though the guidance documents use the terms'employer’, 'employee'and 'contract of
employment', it is clear that scheme also applies to agency workersand that employment businesses
(and umbrella companies) can accessthe scheme grant for agency workers’ pay. REC hasprepared an
infographic 'the Coronavirus Job Retention Scheme:information for temporary workers' (at the time of
writing this has not beenupdated to reflect the changesin the furlough scheme).



https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/895778/Further_Treasury_Direction_made_on_25_June_2020_under_Sections_71_and_76_of_the_Coronavirus_Act_2020.pdf?fbclid=IwAR2eepGCWVcp3VtBnUZuntkacxnFDctzjmxxGgfqYAq_v8Ps0t5yU8TzNIQ
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme?utm_source=ed39102c-4b76-4a2e-91d4-c8a886c21fe2&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme?utm_source=bfe55983-6cbe-4925-9384-0180b3c9c7a9&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme?utm_source=bfe55983-6cbe-4925-9384-0180b3c9c7a9&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/check-which-employees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme?utm_source=975976a0-3afe-4162-a5dd-fdda55d00189&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/calculate-how-much-you-can-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#example2
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#example2
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/example-of-a-full-calculation-for-an-employee-who-is-flexibly-furloughed
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/example-of-a-full-calculation-for-an-employee-who-is-flexibly-furloughed
https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/reporting-payments-in-paye-real-time-information-from-the-coronavirus-job-retention-scheme?utm_source=58d2778a-fd0f-4901-bf4a-9f18482c1f35&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/reporting-payments-in-paye-real-time-information-from-the-coronavirus-job-retention-scheme?utm_source=58d2778a-fd0f-4901-bf4a-9f18482c1f35&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/888764/Factsheet_for_SEISS_and_CJRS_schemes.pdf
https://www.gov.uk/government/publications/procurement-policy-note-0220-supplier-relief-due-to-covid-19
https://www.gov.uk/government/publications/procurement-policy-note-0420-recovery-and-transition-from-covid-19
https://www.gov.uk/government/publications/procurement-policy-note-0420-recovery-and-transition-from-covid-19
https://www.gov.uk/government/publications/covid-19-school-closures/guidance-for-schools-about-temporarily-closing#supply-teachers-and-other-contingent-workers
https://www.gov.uk/government/publications/covid-19-school-closures/guidance-for-schools-about-temporarily-closing#supply-teachers-and-other-contingent-workers
https://www.gov.uk/guidance/holiday-entitlement-and-pay-during-coronavirus-covid-19
https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme
https://www.rec.uk.com/our-view/topics/covid-19-hub
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More information on coronavirus

We appreciatethat it has beenvery difficultfor membersto manage their businesses while constantly
waiting for more information about this scheme. We are constantly working with governmentso that we
canensure that the interests of the recruitment sector arerepresented and to obtain as much detail as
possible to keep our membersupdated. However, thistype of scheme is unprecedented.

We have provided as much information in this guidance as we can. As soon as any further information is
provided by government, we will update this information on the REC Coronavirus Hub.

All hyperlinks and referencesto guidance are correctat the time of publication.

REC documents have been prepared exclusively for REC Corporate Members. You
must not distribute these documents to third parties except where you require
them to complete the document.



https://www.rec.uk.com/news-and-policy/coronavirus-covid-19-hub
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Frequently asked questions

In the following pagesyou will find a number of recruitment specific questions on the Coronavirus Job
Retention Scheme. This is REC’sanalysis of the scheme based on HMRC’s guidance and our continued
discussions with government. The scheme rules are set out in three written directions published by HM
Treasuryon 15 April,20 May and 25 June. These are supplemented by HMRC’s guidance whichis
regularly updated.

Note: The scheme must interact with worker rights including for example, holiday leave and pay.
Whilst it may be easier to understand some of these interactions for salaried employees, it is much
more difficultto do so when it comes to temporary workerswith atypicalworking patterns. These are
potentially quite difficultto resolve as, aside from the Treasury Directions, there is no legislation to
back up the scheme or HMRC'sguidance. In this section we answer some of the more frequently asked
guestions so far as we can - there are some outstanding questions which we will answer as and when
we get more guidance from government.

Topics covered:

What is the furlough scheme?

Who canbe furloughed?

How to furloughworkers

Timing for the furlough scheme

Holiday leave during furlough

Interaction with the AWR

What does the furlough grantcover?

The claims process

Getting it wrong - HMRC powersto reclaimthe grant

VWO NOUAON R

1. Whatisthefurlough scheme?

1.1 The Coronavirus Job Retention Schemeis an emergency scheme setup by the
governmentto support employers with the costs of employing their workersduring the
coronavirus pandemic. The schemewas announced on 1 March2020 and was initially
intended to last for three months. However, it has beenextended twice and will now
continue until 31October 2020.

Other changes announced:

e  Workers canbe furloughed on a part-time basis;

e The scheme closed to new entrants from 30 June (in practice this means 10 June in
order to meetthe three-week minimum furlough requirements);

e From August employers will have to share the cost of furloughing their workers (see
question 7.1for detail).

The scheme is administered by HMRC. Employers claim the furlough grantthrough an
online portal, using their PAYE reference.

The rules of the scheme are set out in the Treasury's third Written Directionto HMRC
dated 25 June 2020. The Direction is supplemented by a range of guidance (hyperlinks
throughout this document).
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In summary, if the employer furloughs an employee, s/he remains an employee for the
furlough period. The governmentwill pay the employer 80% of the employee'susual
earnings (up to a maximumof £2500 per month) for the furlough period. The government
subsidy will reduce to 70% and 60% in September and October respectively, though the
employee will still be entitled to receive 80% of their pay (subject to the maximum of
£2500).

Who canbe furloughed?

2.1

Doesaworker havearighttobefurloughed?

No, a worker doesnot havearighttobefurloughed. Governmentiskeen to protect the
jobs andincomes of as many workersas possible and so a wide range of workerscan be
furloughed but ultimately, itis a commercial decision for the employer/ agency whether
tofurlough or not. Thefollowing canall be furloughed:

e Employees

e Temporaryworkers (working through agenciesand umbrella companies) (see question
2.8)

e Limited company contractors working in the public sector (who are subject to the off-

payroll rules (IR35)) (see question 2.11)

Officeholders

Workers who shielding in line with governmentguidance

Workers who have caring responsibilities

Companydirectors (see question 2.12)

Apprentices

Note that para 2.5 of the Direction clarifies that "No CJRS claim may be made in respect of an
employeeif itis abusive or is otherwise contrary to the exceptional purposes of CJRS".

Government expectations: For businesses workingin the public sector, see also Public
Procurement Notices 02/20 Supplier Relief dueto COVID-19 and 04/20. For agencies
supplying schools see Actions for Schools during the coronavirus outbreak.

Changesfrom1 July 2020:

e The scheme closed to new entrants from 30 June. So from 1 July only employers who
have previously furloughed workers for a full three-week period can furlough workers
subject to an exceptionfor:

o those whowere on parental leave *

o armedforcesreserviceswho had beencalled out for service

beginning on or before 10 June and ending after 10 June (para 10.2 of the Third
Direction) and

o those who have been TUPE transferred to anew employer after 10 June.

e The number of employees anemployer canclaim for in any claim period cannot exceed
the maximum number they have claimed for under any previous claim (excluding any
employees who have been newly furloughed following a period of parental leave,
reservists who have returned from a period of action or those TUPE'd after 10 June).

* Parental leave includes maternity, shared parental, adoption, paternity or parental
bereavementleave.

2.2

Can agenciesfurlough temporary workersengaged on contractsfor services?



https://www.gov.uk/government/publications/procurement-policy-note-0220-supplier-relief-due-to-covid-19
https://www.gov.uk/government/publications/procurement-policy-note-0420-recovery-and-transition-from-covid-19
https://www.gov.uk/government/publications/covid-19-school-closures/guidance-for-schools-about-temporarily-closing#supply-teachers-and-other-contingent-workers
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Yes, agencies canfurlough temporary workersengaged on contracts for services.

The Directions and HMRC guidance documents use employment terminology such as
employer,employee and contract of employment. However, for the purposes of the
scheme, these termsdo not require or imply than anindividualis an employeefor
employment rights purposes. Ratherthey reflectthe factthat HMRC are running the
scheme, and the party furloughing the individual will be their employer for tax purposes.
So, whilst a temporary worker on a contract for servicesmay be a worker (rather than an
employee) for employment rights purposes, they will be an employee for tax purposes and
so are covered by the furlough scheme.

REC has prepared aninfographic 'the Coronavirus Job Retention Scheme: information for
temporary workers' which you cangive to temporary workersto explain the scheme to
them (we will update this shortly to reflectthe changes in the scheme).

2.3

What aretherulesaround furloughing?

Firstly,in orderto be ableto furlough an employee, the employer must:

e Havecreated andstarted a PAYE payrollscheme on or before 19 March 2020
Enrolled for PAYE online
Have a UK bankaccount

e From 1 July, must have previously made a claimunder the scheme (i.e. no new entrants
from 1 July).

Para 10.1of the Third Direction states that an employeeis a flexibly furloughed employee
if:

The employeeis a qualifyingemployee for the purposes of the scheme
The employer has instructed the employee to stop all work or not to work the full
amount of their usual hours during a furlough claim period

e The employee doesnot work or does not work their usual hours during a furlough claim
period

e The employer's instruction is given by reason of circumstances arising from
coronavirus

e Thereis an agreement betweenthe employer and the employee about furlough.

Importantly, the reason the workhas finished hasto be because of coronavirus.
Someone whose work has finished, but that was not related in any way to coronavirus
cannot expect to be furloughed. Note that para 2.5 of the Direction clarifiesthat "No CJRS
claim may be made in respect of an employee ifit is abusive or is otherwise contrary to the
exceptional purposes of CJRS".

From 1 July employerscanflexibly furloughtheir employees. From 1 August e mployerswill
have to bear anincreasing proportion of the cost of furloughing their employees so some
may choose at that point to bring more employees back on a part-time basis or to end
furlough altogether.

See also Check which employeesyou can furlough.

24

What doeson payrollon 19 March 2020 mean?



https://www.rec.uk.com/our-view/topics/covid-19-hub
https://www.rec.uk.com/our-view/topics/covid-19-hub
https://www.gov.uk/guidance/check-which-employees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme?utm_source=975976a0-3afe-4162-a5dd-fdda55d00189&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
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When the scheme was first announced, it was only available to pay the wagesand wage
costs of employees who were on the employer's payroll on 28 February. Thiswas changed
on 15 April so that employers can now claim for furloughed employees who were on their
PAYE payroll on or before 19 March 2020 and which were notified to HMRC on an RTI
submission on or before 19 March2020. This means an RTI submission notifying payment
in respect of that employee to HMRC must have beenmade on or before 19 March2020.
See below a table setting out who is and is not eligible to be furloughed (takenfrom Check
which employeesyou can furlough).

o

iWas the employee employed with you Date RTI submission notifying payment was  Eligible for

as of this date? made to HMRC CJRS?
28 February 2020 On or before 28 February 2020 Yes
28 February 2020 On or before 19 March 2020 Yes
28 February 2020 On or after 20 March 2020 No
19 March 2020 On or before 19 March 2020 Yes
19 March 2020 On or after 20 March 2020 No
On or after 20 March 2020 On or after 20 March 2020 No

Temps noton live assignment on 28 February or 19 March:

We repeatedly asked governmentwhat 'on payroll' means. Does it meanon live
assignment or someone who has not beenP45'd by either 28 February or 19 March?
There are three possible scenarios, eachwith their own risk level:

1. If aworkerlast worked for an agency on December 2019 canthey expectto be
furloughed? They may betechnically onthe agency's payrollif they have not been
P45'd but they have not lost their job because of coronavirus so have not been
adversely affected by it, which is one of the requirements of the scheme (para 2.2
Third Direction). This is high risk and may fallfoul of para 2.5 of the Direction which
states that 'no CJRS claim should be made if it is abusive or otherwise contrary to the
exceptional purpose ofthe CJRS'.

2. Atemporaryworker may have worked regularly for the agency but just happened not
to beon alive assignment on 28 February or 19 March. They may have expected to
return to work but then the client no longer needed them becausedemand fellas a
result of coronavirus. This is lower risk and would seem to come within the scope of
the scheme.

3. The final scenario is a temporary worker on an ongoing long-term assignment, and
working on 28 February or 19 March, but whose assignment was ended because the
client no longer needed the temporary worker'sservicesdue to coronavirus. This is the
lowest risk and appearsto bein scope of the scheme.

2.5

What about employeeswho theemployer had already made redundant?

Employees who were employed as of 28 February 2020 and onpayroll (i.e. notified to
HMRC on an RTI submission on or before 28 February) and were made redundantor
stopped working for the employer after that and prior to 19 March 2020, canalso qualify
for the scheme if the employer re-employs them and puts them on furlough. However,



https://www.gov.uk/guidance/check-which-employees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme?utm_source=975976a0-3afe-4162-a5dd-fdda55d00189&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/check-which-employees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme?utm_source=975976a0-3afe-4162-a5dd-fdda55d00189&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
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there is no obligation on the former employer to re-employ someone just so that they can
furlough them. See Checkwhich employeesyou can furlough for advice on employees
who were previously made redundant.

2.6

Can anemployer or agency furloughsomeonewho isorwas onsick leave or maternity
leave?

Sick pay: The schemeis not intended to cover short term sickness. If someone is sick or
self-isolating asa result of coronavirus they maybe able to claim statutory sick pay,
provided they meet the relevant criteria. However, if an employer wants to furlough
someone for business reasons, and they are off sick, the employer can furlough them
(following the correct process) but the employee must not receive sick pay for any of the
furlough leave period.

If a workeris on furlough, but then becomessick, it is up to the employer whether to move
the worker onto sick pay or keepthem on furlough. Again, aworker is not entitled to
receive both furlough pay and sick pay atthe same time.

Maternity/adoption/ paternity/shared parentalleave and parental bereavementleave:
The furlough grant cannot be used to pay for any statutory maternity, adoption, paternity,
shared parentalleave or parental bereavementleave. However, if anemployee is
contractually entitled to more than the statutory entitlement, the furlough grant can
cover that top up.

Update01.07.20: The scheme is now closed to new entrants so from now, employers
cannot furlough any workers they have not previously furloughed. However there are
exceptions for those who have been (a) on parental leave on or before 10 June and
returned after 10 June, (b) armed forcesreservists called up for action on or before 10
June and who returned to work after 10 June and (c) those newly TUPE'd after 10 June, all
subject to the other requirements of the scheme.

See Checkwhich employees you can furlough.

2.7

What about employeeson fixed termcontracts?

Yes,anemployer can furlough anemployee on afixed termcontract, provided the
contract has not already finished, in which case, the employer canrenewor extend the
contract and then furlough the worker without breaking the terms of the scheme. The
guidance states that "Fixed term contracts which ended, without extension or renewal,on or
before 19 March 2020 will not qualify for the grant once they have ended".

See Checkwhich employees you can furlough.

2.8

Whois responsiblefor furloughing atemporary worker who worksthrough an umbrella
company?

See Checkwhich employees you can furlough.

e If atemporaryworkerison the payroll of anumbrellacompany, the umbrellacompany
is the 'employer' for the purpose of the scheme.
e |tisup tothe umbrellacompanywhether to furlough the temporary worker, or not.

2.9

What if theumbrellacompany refusesto furloughthe worker?



https://www.gov.uk/guidance/check-which-employees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme?utm_source=975976a0-3afe-4162-a5dd-fdda55d00189&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/check-which-employees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme?utm_source=975976a0-3afe-4162-a5dd-fdda55d00189&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/check-which-employees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme?utm_source=975976a0-3afe-4162-a5dd-fdda55d00189&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/check-which-employees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme?utm_source=975976a0-3afe-4162-a5dd-fdda55d00189&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
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e Employersare not under any obligation to place employees/temporary workerson
furlough. If the umbrellacompany is the employer, then it can decide whether to
furlough an employee/temporary worker or not. Asthe scheme changes inthe coming
months, and the costs of furloughing employees pass moreto the employer, then it is
likely that umbrellaswill take some temporary workers off furlough.

e Ifanumbrelladoesdecideto furloughworkers, it cannot charge afee fromthe
furlough grant.

2.10

Doesthefurlough scheme apply to those working through CISintermediaries(inthe
construction sector?)

None of the HMRC guidance documentsrefer to the CIS. However, inorder to be able to
rely on the retention scheme, atemporary worker must have beenon payrollon 19 March
2020. The CIS scheme applies to individuals who are self-employed, whether working
through their own PSC or as sole traders. Therefore, they are highly unlikely to appearon
anyone’spayroll and so cannot be furloughed by the agency, and cannot be paid through
the scheme unless they are payrolled by the PSC (see question 2.11).

Thereis a separate schemefor the self-employed which is outside the scope of this
guidance.

211

Can an agency furlough limited company contractors?

What about small enterpriseswho are paid by dividendsso are not covered by thejob
retention schemeor anysupport about to be announced for the self-employed?

e The scheme only applies to employers in respect of PAYE employeeson their payroll.

e Therefore,acontractor who works through their own personal service company (PSC)
cannot be furloughed by the engaging agency.

e However,the PSC may beableto furlough the contractor if the contractor is on the
PSC's payroll (subject to the changeswhich apply from 1 July). For guidance regarding
contractors on public sector engagements and who are within scope of the off-payroll
working rules (IR35) see Check which employees you can furlough.

e Thereis a separate scheme for the self-employed which is outside the scope of this
guidance.

2.12

Can a company furloughitsowndirectors?

This will be of interest to agency owners.

e Yes,company directorswho are on the company'spayroll can be furloughed but the
furlough grant only applies to wages paid through PAYE. If a director also receives
dividends, this is not covered by the furlough grant. Again, the scheme is now closed to
new entrants.

e Business and directors will still have to comply with company law, and where
furloughed directors need to carry out particular duties to fulfil the statutory
obligations they owe to their company, they may do so provided they do no morethan
would reasonably be judged necessary for that purpose, i.e. they should not dowork of
a kind they would carry out in normal circumstances to generate commercial revenue
or provides servicesto or on behalf of their company.

Howto furloughworkers



https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme?utm_source=18013561-f46e-4018-b90c-3f7563189b65&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/check-which-employees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme?utm_source=975976a0-3afe-4162-a5dd-fdda55d00189&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme?utm_source=18013561-f46e-4018-b90c-3f7563189b65&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
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3.1

Doesan employer haveto havean agreement with anemployeeit wantsto furlough?

In brief,yes. Para 10.1(e) of the Third Direction requiresthe employerto have an
agreementwith the employee for the period during which the employer will claim the
furlough grant. Para 13 elaborateson this and requires the following:

e The employer and employee must agree that the employee will either do no work
for the employer or will not work the full amount of their usual hours
e The agreement must set out the terms and conditions upon which the employee
will do nowork or work less than their usual hours
e Theagreementmust:
o be made before the beginning of the furlough period to which the claim
relates
o beincorporated either expressly or impliedly in the employee's contract
o beinwriting or confirmed in writing (which caninclude email *).
e Theemployer must keep the agreement or confirmation of the agreement at least
until 30 June 2025.

* The guidance addsthat the employee does not have to respond to the employer.

Remember that when deciding who to furlough you must continue to comply with equality
law.

3.2

Has the REC produced any documentsfor agenciesto useto furlough their workers? If
yes, are these documents available to non-members?

Anemployer can confirm that they are furloughing someone by emailbut the REC has
prepared template documents for agencies to use with both their own employeesand
temporary workers. These include:

e atemplatefurlough agreement
e atemplatefor flexible furlough
e aletter toend furlough

Our legal templates are available only to REC members.

3.3

Howlongcan| furloughan employeefor?

e Until 30 June the minimum furlough period wasthree weeks.

e From1 July employerscan furlough employees on a part-time basis, with no minimum
period (though claims must be made for aminimum of sevendays).

e HMRCwill continue to pay the subsidy for furloughed hours (subject to the reduction
in subsidy over time and the changes regarding NICs and pension). Employers must
pay for worked hours.

34

Howdo I calculate hoursfor employees with fixed hours who are flexibly furloughed?

The Third Direction includes a number of formulae for working out usual hours for fixed
and variable hours workers, and then the related furlough grant. We recommend that
agenciesread the Direction alongside the guidance.



https://www.rec.uk.com/recruiters/legal/template-documents/forms-and-letters?&pageId=1234&search=&sortBy=Default&page=1
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For an employee with fixed hours and fixed monthly salary see Example of how to
calculate the amount you should claim for an employee who is flexibly furloughed.

We have taken the following text from Steps to take before calculating your claim using
the Coronavirus Job Retention Scheme:

Workoutyouremployee’s usual hours foranemployee who is contracted for a fixed
number of hours and whose pay does not vary according to the number of hours they
work

To calculate the number of usual hours for each pay period (or partial pay period):

1. Startwith the hours your employee was contracted for at theend of the last pay period
endingonor before 19 March 2020.

2. Divide by the number of calendar days in the repeating working pattern, including non-
workingdays.

3.  Multiply by the number of calendar days in the pay period (or partial pay period) you are
claimingfor.

4. Roundupordownif theresultisn’t a whole number.

If anemployee with fixed hours was on annual leave, off work sick or on family related
statutory leave at any time during the last pay period endingon or before 19 March, the
usual hours should be calculated as if the employee had not taken that leave.

Find examples of how to work out usual hours foremployees who are contracted fora
fixed number of hours.

3.5

Howdo I calculatethe hoursfortemps furloughed onapart-timebasis?

Although employerswill be able to furlough part-time from 1 July, this may prove to be
quite complex for agencies and their temps. The key issue will be how to demonstrate
what a temp's usual hours would have beenin order to assess how much to claimin
furlough grant.

The text in the Third Direction on calculating hours and the grantsum to claim is quite
complicated so we recommend reading that together with the relevantguidance, in
particular see the worked examplesin Examples of how to calculate your employees'
wages, National Insurance contributions and pension contributions.

We copy below an extractfrom Steps to take before calculating your claim using the
Coronavirus Job Retention Scheme (it is quite long but worth copying in full).

Work out your employee’s usual hours for anemployee who works variable hours

Where the pay varies by the amount of time worked, you will have shown the number of
hours worked on youremployees’payslipsin line with legislation introduced by BEISin
April 2019 (Employment Rights Act 1996, section 8). You are therefore likely to have
records of the number of hours worked.

Employers should identify the hours the employee worked using pay records, time
sheets and other records which show time worked. If these aren’t available then use



https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/example-of-a-full-calculation-for-an-employee-who-is-flexibly-furloughed
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/example-of-a-full-calculation-for-an-employee-who-is-flexibly-furloughed
https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#fixed-hours
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#fixed-hours
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions
https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/government/publications/payslip-policy-a-guide-to-the-2019-legislation
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otherrecords, suchasrotas or workdiaries. Ifthese records are not available,employers
may use the pay rate to work back from gross pay.

The ‘usual hours’for anemployee who works variable hours will be calculated based on
the higher of either:

e theaverage number of hours worked inthe tax year 2019 to 2020
e thecorresponding calendar periodinthetaxyear2019to 2020

If youremployee has variable pay you will complete a similar comparison to calculate
their usual wages but the result may be different.

When you calculate the usual hours, you should include:

e anyhours of leavefor which the employee was paid their full contracted rate (such
asannualleave)

e anyhoursworked as ‘overtime’, but only if the pay for those hours was not
discretionary

If youare calculating the usual hours for anemployee who is part of a flexible work time
arrangement (“flexi-leave”), you should:

e notcounthoursas hours worked that the employee worked but was not paid for
because they accrued paid time off which they could take later

e countthehoursas hours worked that theemployee took as paid time off, which they
had accrued by working additional hours at some other time

To workout the usual hours for each pay period (or partial pay period) based on the
average number of hours worked in the taxyear 2019 to 2020:

Start with the number of hours actually worked (or on paid annual leave or flexi-leave)
in the tax year 2019 to 2020 before the employee was furloughed, or the end of the tax
year if earlier.

Divide by the number of calendar days the employee was employed by you in the tax
year 2019to 2020, up until the day before they were furloughed, or the end of the tax
year if earlier.

Multiply by the number of calendar days in the pay period (or partial pay period) you are
claimingfor.

Round up or down if theresultisn’t awhole number.

When you calculate the number of calendar days in step 2, you should not count any
calendar days where theemployee was on a period of:

statutorysickpayrelated leave

family related statutory leave

reduced rate paid leave following a period of statutory sick pay related leave

reduced rate paid leave following a period of family related statutory leave

Find examples of how to work out the average number of hours worked in the tax year
2019to 2020 foran employee who works variable hours.



https://www.gov.uk/guidance/calculate-how-much-you-can-claim-using-the-coronavirus-job-retention-scheme#work-out-80-of-your-employees-usual-wage
https://www.gov.uk/guidance/calculate-how-much-you-can-claim-using-the-coronavirus-job-retention-scheme#work-out-80-of-your-employees-usual-wage
https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme#ndop
https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme#ndop
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#variable-hours
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#variable-hours
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To workout theusual hours for a pay period or partial pay period based on the
corresponding calendar period in the tax year 2019 to 2020:

1. Identify the pay periodsin the 2019 to 2020 tax year that correspond to at least one
calendar day in the pay period (or partial pay period) you are claiming for.

2. Ifthepay period (or partial pay period) you are claiming for starts and ends on the same
calendardays as the identified pay period in the tax year 2019 to 2020 - use the
number of hours they actually worked in that pay period.

3. Ifthepay period (orpartial pay period) you are claiming for does not start and end on
the same calendar days as the identified pay periods in the tax year 2019to 2020 -
you'llneed to add together a proportion of the hours worked in each of the pay periods
you'veidentified.

Find an example of how to work out the usual hours worked in the same period last year
foran employee who works variable hours and the pay period (or partial pay period)
being claimed for starts and ends on the same calendar days as the identified pay

period.

If you have to work out the usual hours based on the hours worked in more than one pay
periodin thetaxyear 2019to 2020:

1. Startwith the number of hours worked in the first pay period identified in the tax year
2019t02020.

2. Multiply by the number of calendar days in that pay period which correspond to at least
onecalendarday in the pay period (or partial pay period) you are claiming for.

3. Divide by the total number of calendar days in the pay periodin thetaxyear 2019 to
2020.

4. Repeatsteps 1,2 and 3 foreach subsequent identified pay periodin the taxyear 2019

t0 2020.

Addthem alltogether.

Roundup or down if theresultis not a whole number.

Find an example of how to work out the usual hours based on the hours worked in more

than one pay periodin the taxyear 2019 to 2020.

o

Please note that REC cannot do any calculations for hours, pay or grantclaim. Please
contact HMRC for further guidance if necessary.

If an individual isreceiving furloughpaymentscan they work elsewhere?

e Afurloughed worker cannot work either for the employer which has furloughed them,
or for any organisation linked or associated with that employer (though they cando
training to keepup or to improve their skills).

e However,they can work for another employer whilst on furlough if:

o their contract allows them to doso, or
o they have more than one employer,in which case each job should be treated
separately for furlough purposes.

Agencyworkers: Agency workers can be furloughed but the agency which furloughs them
cannot then supply them to any of its clients. However, the furloughed agency worker
may work elsewhere, including for the furloughing agency's clients but either directly or
through another agency. Importantly an agency cannot prohibit atemporary worker from



https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#workout-pay-period
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#workout-pay-period
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#workout-pay-period
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#workout-pay-period
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#morethanonepayperiod
https://www.gov.uk/government/publications/find-examples-to-help-you-work-out-80-of-your-employees-wages/examples-of-how-to-work-out-80-of-your-employees-wages-national-insurance-contributions-and-pension-contributions#morethanonepayperiod

[} Recruitment
C I B ) & Employment
..' Confederation

working elsewhere - to do so would be in breach of Regulation 6 of the Conduct of
Employment Agenciesand Employment Businesses Regulations 2003.

If an employee has had multiple employersover the past year, has only worked for one of
them at any one time, and is being furloughed by their current employer, their former
employer/s should not re-employ them, put them on furlough and claimfor their wages
through the scheme.

3.7

Can | take someonebackoncel have furloughed them?

e Furloughing does not terminate someone's employment. If you furlough an employee,
their employment will continue until such time asit is terminated.

e Upto 30 June you could take employees off furlough repeatedly but you must have
furloughed them for a minimum of three weeks during each furlough period.

¢ Anemployercan furlough workers multiple times so an employer could rotate
furlough leave amongst employees to ensure they share benefit/ brunt of furlough
leave. However, againthereis no requirementto doso - as always, the decision
around if and whom to furlough is entirely a business decision.

e From1 July you canfurlough on a part-time basis - this may reduce employers'
interest inrotating furlough. Thereis no minimum furlough period but you must claim
for aminimum of sevendays.

e  Whenyou take someone off furlough, you must stop claiming the furlough grantfor
them.

3.8

Can | make someoneredundantafter | furlough them?

Yes. The job retention scheme is intended to help businesses continue to pay employees
when their business has beenimpacted by coronavirus. However, it does not oblige
employers to keep employeeson payroll if it becomesclear that there will be no further
work for them. So, employers canmake someone redundant after they have put them on
furlough.

Remember alsothat employers must follow a correctredundancy process and should not
assume that employees whom they furloughed are automatically the same group of people
who should be maderedundant. We have produced a step by step guide to redundancy
and the appropriate letters (for 1 to 19 employees and 20 to 99 employees).

An alternative to furlough might be flexible working so we have also produced a new
flexible working checklist and letters. All template documents areavailableto REC
membersonly.

For moreinformation onredundancy see:
e Theredundancy section of the REC Legal Guide (REC membersonly)
e ACAS

3.9

Can we use furlough grant to pay either someone'sredundancy notice periodor
redundancy pay?

The Directions have never referred to redundancy and the guidance makesclear that
employersshould not use the furlough grant to pay redundancy pay, either statutory or
contractual.

Update 13.07.20:



https://www.rec.uk.com/recruiters/legal/template-documents/forms-and-letters?&pageId=1234&search=&sortBy=Default&page=2
https://www.rec.uk.com/recruiters/legal/template-documents/forms-and-letters?&pageId=1234&search=&sortBy=Default&page=2
https://www.rec.uk.com/recruiters/legal/template-documents/supporting-documents/flexible-working-checklist-and-letters
https://www.rec.uk.com/recruiters/legal/template-documents/supporting-documents/flexible-working-checklist-and-letters
https://www.rec.uk.com/recruiters/legal/legal-guide/redundancy
https://www.acas.org.uk/redundancy
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We asked Governmenta number of times whether employers could use the furlough grant
to pay an employee whilst they were working out their notice period, having been selected
for redundancy. See below a copy of a question asked by anMP and the response given by
the Financial Secretary to the Treasury:

Q Asked by Huw Merriman (Bexhill and Battle) [N] Asked on: 03 July 2020

Treasury @ 68728
Coronavirus Job Retention Scheme

To ask the Chancellor of the Exchequer, with reference to clauses 2.1 and 2.2 of the amendments to the
Treasury Direction to the Jobs Retention Scheme, published on 25 June 2020, whether employers are
prohibited from using grants from the Coronavirus Jobs Retention Scheme for employees placed on
redundancy notice periods; and whether those grants must be repaid by employers if used during this
period.

¥ A Answered by: Jesse Norman Answered on: 08 July 2020

The CIRS is designed to protect jobs and to keep people in employment. Where employers must make
redundancies, they should do so in accordance with the normal rules and with contractual obligations. This
includes giving a notice period and consulting staff before a final decision is reached.

Employers may continue to claim under the scheme for a furloughed employee who is serving a statutory notice
period subject to eligibility based on contact of employment.

Update 20 July 2020:

The Governmentupdated their JRS guidance on 10and 17 July to confirm that employers
canclaimfor a furloughed employee whoisserving astatutory or contractual notice
period butthat grants under the JRS cannot be used to substituteredundancy payments.

Of course, the furlough grantwill only cover 80% of the salary and the employee may be
entitled to 100%, depending on whether or not the employee qualifies for the statutory
right to notice pay under the Employment Rights Act 1996.Remember, you'llhave to pay
Employer's NI and pension contributions from August and in Se ptember the
Government's contribution will reduce to 70% and further reducein October to 60%.

Timing of the Coronavirus Job RetentionScheme and howwill it work

4.1

Howlongwill theschemelast for?

The scheme wasoriginally intended to last for three months. It wasthen extended to the
end of June 2020. On 12 May the government announced an extension to the end of
October 2020. However, the government's subsidy will reduce from August 2020. For
more detail on changesto the subsidy see question 7.1and the Government factsheeton
changesto the Coronavirus Job Retention Scheme.

4.2

Howlongcanan employer claimthe furlough grant?

Up to 30 June the minimum furlough period was three weeks. From 1 July there is no
minimum furlough period but you must claim for a minimum of seven days.

When the worker returns to work, the employer can no longer claim the furlough grant,
unless and until it re-furloughsthe worker.

4.3

(a) If thetemporary worker'srole was cancelled or postponed with lessthan three
weeks of theroleremainingdoesthat mean they are not entitled to 80% of wages?



https://www.gov.uk/guidance/check-which-eFor%20some%20reason%20the%20last%20link%20isn't%20working%20anymore,%20please%20replace%20with%20this%20link%20here:https:/www.rec.uk.com/our-view/news/press-releases/rec-and-tuc-publish-factsheet-help-agency-workers-understand-their-rightsmployees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/888764/Factsheet_for_SEISS_and_CJRS_schemes.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/888764/Factsheet_for_SEISS_and_CJRS_schemes.pdf
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(b) Cantheworker still be put onfurloughifthe clienthasterminated the assignment?

(a) The government guidance states that employers must pay employees all of the money
received fromthe grant. However the minimum period of three weeks no longer applies
from 1 July. Oncethey returnto work, you must take them off furlough and stop claiming
the furlough grant.

(b) Anagency can furlough a temporary worker if a client has terminated their assignment
because coronavirus has impacted on their business. The agency doesnot haveto have
confirmation from the client that it will take back that temporary worker when it resumes
business.

See questions 3.3 to 3.5 about flexible furlough from 1 July.

5. Holidayleave and holiday pay
5.1 Do employeesaccrue holiday whilst on furlough leave?

Yes, while on furlough leave, the employment contract continues and holiday will continue

to accrue. See the "Holiday Pay" section of Checkif you can claim foryour employee's

wagesthrough the Coronavirus Job Retention Scheme.

See also Detailed guidance on holiday leave during furlough.

5.2 Do temporaryworkerson contractsforservicesaccrue holidayleave and pay whilst on
furlough?

This has beena question since the opening of the scheme. REC pressed governmentfor

detailed advice whichhas now beenpublished. In brief:

e  Whenatemporaryworker is engaged ona contract for services, there is no contract
betweenassignments. As the temporaryworker accruesholiday accordingto time
worked when on assignment, one argumentis that if they have beenfurloughed by
an agency, they cannot work for that agency and therefore cannot accrue holiday
leave or pay during furlough leave from that agency when they are not working, this
will also bereflected in the contract for services.

See Detailed guidance on holiday leave during furlough.

5.3 Can anemployee takeholiday whilst on furlough?

Yes, anemployee can take holiday whilst on furlough. We have taken the following from
Checkif you can claim for your employee'swages through the Coronavirus Job Retention
Scheme:

Employees cantake holiday whilst on furlough. If anemployee s flexibly furloughed
then any hours taken as holiday during the claim period should be counted as
furloughed hours rather than working hours.

Employees should not be placed on furlough for a period simply because they are on
holiday for that period. Working Time Regulations require holiday pay to be paid at the
employee’s normal rate of pay or, where the rate of pay varies, calculated on the bas s of
theaverage pay received by the employee in the last 52 working weeks.



https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme?utm_source=ed39102c-4b76-4a2e-91d4-c8a886c21fe2&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme?utm_source=ed39102c-4b76-4a2e-91d4-c8a886c21fe2&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/holiday-entitlement-and-pay-during-coronavirus-covid-19
https://www.gov.uk/guidance/holiday-entitlement-and-pay-during-coronavirus-covid-19
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme?utm_source=ed39102c-4b76-4a2e-91d4-c8a886c21fe2&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme?utm_source=ed39102c-4b76-4a2e-91d4-c8a886c21fe2&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
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Therefore, if a furloughed employee takes holiday, the employer should pay their usual
holiday pay in accordance with the Working Time Regulations. (REC emphasis)

Employers will be obliged to pay employees who are on holiday additional amounts over
thegrant, though will have the flexibility to restrict when leave can be taken if thereis a
business need and the correct notice is given. This applies for both the furlough period
and the recovery period.

If anemployee usually works bank holidays then the employer can agree that this is
included in the grant payment. If the employee usually takes the bank holiday as leave
then the employer would either have to top up their usual holiday pay, or give the
employeeaday of holiday in lieu.

5.4

Can agenciesclaimfurlough grantfor periodswhen teacherswould otherwisebeon
school holidays?

Backin May, the REC was advised by Crown Commercial Services and the Department for
Business, Energy and Industrial Strategy that agency workersin schools canbe furloughed
during usual school holiday periods. Despite repeated requests we have not received
written confirmation of this. However, in Parliament, the Financial Secretary to the
Treasury recently stated that supply teacherscould be furloughed over the summer
holidays subject to the usual requirements of the scheme. Separately in another
parliamentary guestion. the Education Minister, Nick Gibb, indicated that supply teachers
can accessthe Scheme until the end of October.

This does give some comfort but the question remains whether a teacher, who would not
have ordinarily worked over the summer holidays, has beenadversely affected by
coronavirus as required by para 2.1 of the Third Direction. There is anargument that it
hasn’t once the school term is over, and that therefore they should not be furloughed over
the summer period. Our concernis that if agencieschoose to furlough over the summer
period, following the statements made in Parliament, they may still be challenged by
HMRC under the clawback arrangements (see question 9.2). Of course, businesses have
an expectation that they should be ableto rely on governmentguidance. We have asked
government for written confirmation on the position.

Ultimately however, in the absence of official guidance, furloughing over school holidays is
arisk and a commercial decision that agenciesin the educationsector will have to make.

PPN 02/20and 04/20 -the Cabinet Office scheme:

The Cabinet Office scheme, set out in Public Procurement Notice 02/20 ends on 30 June.
It will be replaced with an updated guidance document PPN 04/20 which will run until 31
October.REC hasalready expressed concernthat where teachersare benefittingunder
the current scheme, agencies will not be able to furlough them if schools do not adopt the
new scheme after 30 June (because the 10 June cut-off date will have passed). We will
keep agenciesupdated asand when we get more information.

Interaction withthe AWR

6.1

If an agency worker has been furloughed, doesthatstop or suspend their qualifying
clockfor the purposesofthe Agency WorkersRegulations 2010 (AWR)?



https://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2020-05-13/46637/
https://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2020-05-13/46637/
https://www.gov.uk/government/publications/procurement-policy-note-0220-supplier-relief-due-to-covid-19
https://www.gov.uk/government/publications/procurement-policy-note-0420-recovery-and-transition-from-covid-19
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The AWR provide for the qualifying clock to be paused in specific circumstances. Below
we distinguish betweenagency workerswho are furloughed because thereis no work for
them and agency workerswho are furloughed because they are shielding.

Agency workers who have been furloughed when thereisno work: The AWR qualifying
clock can be paused for breaks of up to six weeks. If the agency worker is furloughed
because they have no work for a period of 6 weeks or less then their AWR qualifying clock
will pause.

Peoplewho areshielding: A business canfurlough people who are shielding. A person can
shield if they are defined as vulnerable under the relevant public health guidanceand are
therefore at high risk from coronavirus due to underlying health conditions. A personwho
wants to shield will need to have beennotified by a medical professional to shield for a
specified period of time (usually 12 weeks).

Under the AWR, aqualifying clock is paused where there is break during or between
assignments and this break s “wholly due to the factthat the agency worker is incapable
of working in consequence of sickness or injury” (Regulation 7(8)(b)). This is worded
broadly enough to cover a scenario where someone is instructed to shield, and therefore
unableto work, even if they aren’tactually sick themselvesasit is still a consequence of
sickness (i.e. related to an underlying health condition).

As the shielding period is currently 12 weeks this will be safely under the 28 -week max
(subject to the government changing the shielding period). Likewise, as the shielding
guidancerequiresa notice to be given for someone to shield, it should not be anissue for
individuals to give evidenceif required. This meansthat the AWR qualifying clock will not
reset if people shield in this manner.

6.2 If an agency worker’sfurlough payisbelowthe paythat they would havereceived if
entitled toequal pay for AWR purposes,doesthe agency haveto top the pay up to meet
thatequal pay?

e HMRC’sguidancedoesnot referto AWR or equal treatment for agency workers.

e If the agency averages out the temporary worker’s pay it may fall below an equal pay
rate they had previously received or expected toreceive. By analogy, the guidance also
recognises that a temporary worker’s pay might fall below national minimum wage if
they receive only 80%. of what they previously received. Sothis is an argument against
agencies having to top up pay during the furlough period.

e However,we must bearin mind that this is an unprecedented scheme - the purpose of
which is to retain jobs where possible. The alternative for some individuals will be to
rely on SSP or Universal Credit, if they meetthe criteria.

e For more details on how to calculate furlough pay see Calculate how much you can
claim through Coronavirus Job Retention Scheme.

7. What does the furlough grant cover?

7.1 The Treasury's Direction states that the furlough grant is intended to cover "regular salary

or wages" . The guidance elaborateson what this means. The furlough grant is intended to
cover:



https://www.gov.uk/guidance/calculate-how-much-you-can-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/calculate-how-much-you-can-claim-using-the-coronavirus-job-retention-scheme
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Regularwages

Non-discretionary over-time
Non-discretionary fees
Non-discretionary commission payments
Piece rate payments.

The furlough grant does not cover:

e Payments made at the employer's discretion including tips, discretionary bonuses or
discretionary commission payments;

e Non-cash payments

¢ Non-monetary benefits such as benefits in kind e.g. company car, or salary sacrifice
schemes.

See also Steps to take before calculating your claim using the Coronavirus Job Retention
Scheme to makinga claim.

Reduced government subsidy:

The government'ssubsidy will remain unchanged for July 2020. Therefore, it will be:

e  The lower of 80% of an employee’sregular wage or £2,500 per month

e  Plus the associated Employer National Insurance contributions

e  Plus the minimum automatic enrolment employer pension contributions on that
subsidised wage.

From 1 August 2020 the government's subsidy will reduced on atapered basis. The
worker will still be entitled to 80% of their pre-furloughpay so employerswill have to
contribute from that date. The changesare:

e In August, the governmentwill pay 80% of wagesup to acap of £2,500 butwill no
longer pay the employer NICs or pension contributions for the furloughed hours the
employee.

e InSeptember, the governmentwill pay 70% of wagesup to a capof £2,187.50for the
hours the employee does not work. Employerswill pay employer NICsand pension
contributions and 10% of wagesto make up 80%total up to a capof £2,500.

e InOctober,the governmentwill pay 60% of wagesup toa cap of £1,875 for the
hours the employee doesnot work. Employerswill pay employer NICsand pension
contributions and 20% of wagesto make up 80%total up to a capof £2,500.

The cap will be proportional to the hours not worked. We show this in table form below.

Table 1: Government contribution, required employer contribution and amount
employeereceiveswheretheemployeeisfurloughed 100%of thetime.

July August September October
Government Yes No No No
contribution:
Employer NICs
and pension
contribution
Government 80%upto 80% upto 70% up to 60% upto
contribution: £2500 £2500 £2187.50 £1875
Wages



https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme

[} Recruitment
C I B ) & Employment
..' Confederation

Employer No Yes Yes Yes

contribution:

employer NICs

and pension

contribution

Employer - - 10% up to 20% upto

contribution: £312.50 £625

Wages

Employee 80% upto 80% upto 80%upto 80%upto

receives £2500 per £2500 per £2500per £2500 per
month month month month

See Calculate how much you canclaim through Coronavirus Job Retention Scheme.

7.2 Can employers/ agenciestop up the furlough grant?
Yes,employers/ agenciescan top up the grantif they wish but they will bear the cost of
doing so and cannot charge this backto HMRC.
Holiday: If anemployee takes holiday whilst on furlough leave, that holiday should be paid
at their normal rate of pay. So, in this instance, the employer would haveto top up the
furlough leave pay.

7.3 Do employers/ agencieshavetodeduct taxand national insurance fromthefurlough

grant?

Yes, the grantis agross sum fromwhich the employer/ agency must deduct PAYE tax,
employee’snational insurance and employee’s pension auto-enrolment contribution.

Until 31 July 2020 the employer can also claim the related employers’ national insurance
and pensions auto-enrolment contribution (but the employer bearsthe cost of any
additional pension contribution it may make). However, employers must bear the
employers NICsand pension contribution from 1 August 2020. See the table below taken
from Government factsheet on changes to the Coronavirus Job Retention Scheme:

Table 1: Government contribution, required employer contribution and amount
employee receives where the employee is furloughed 100% of the time.

July August September October
Government Yes No No No
contribution:
Employer NICs
and pension
contribution
Government 80%upto 80% upto 70% up to 60% up to
contribution: £2500 £2500 £2187.50 £1875
Wages
Employer No Yes Yes Yes
contribution:
employer NICs



https://www.gov.uk/guidance/calculate-how-much-you-can-claim-using-the-coronavirus-job-retention-scheme
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/888764/Factsheet_for_SEISS_and_CJRS_schemes.pdf
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and pension

contribution

Employer - - 10% up to 20% upto

contribution: £312.50 £625

Wages

Employee 80%upto 80% upto 80%upto 80%upto

receives £2500 per £2500 per £2500 per £2500 per
month month month month

See also Calculate how much you can claim through Coronavirus Job Retention Scheme
and Steps to take before calculating your claim using the Coronavirus Job Retention
Scheme to making a claim. These include examplesabout how to claimthe employers'
NICs and pensions contributions but have not beenupdated as yet to show the tapering.

7.4

Do agencieshavetodeduct student loansor attachment of earningsor child
maintenance where these have beenordered by acourt?

The guidance for workers states that the employer will deduct student loans from
furlough pay. If your workers are concerned about their student loans during the
pandemicyou candirectthem to guidance produced by the Student Loan Company.

We asked government to clarify whether attachment of earningsand child maintenance
ordersshould also be deducted from furlough pay but these are not mentioned in any of
the guidance documents.

7.5

Doesthegrant cover ourapprenticeshiplevy costs?

No, the furlough grant does not cover the levy. See "Work out 80% of your employees'
wagesto claim through the Coronavirus Job Retention Scheme”. Nor doesit cover the
marginan agency would charge for supplying temporary workers.

Note that the CITB have suspended payment of the CITB levy for 3 months from 26 March
2020 but government have decided not to suspend the apprenticeship levy. The CITB
have confirmed to us by email that they will not seek payment of the levy until September
2020 (their website has not beenupdated at the time of writing).

7.6

If | furlough my tempswho | have no work for,can | claim80% of their pay and also the
margin | would have got for supplyingthemas part of my employment costs?

Can theagencystill chargethe end-clientfor the staff needed to run the payrollfor
furloughedworkers?

¢ Importantly the grantdoes not include any agency marginor the costs to a business of
administering the scheme. This will be particularly important for agencies who cannot
chargethe client the marginfor the duration that a temporary worker is furloughed
and for umbrella companies who charge a payroll or adminfee.

e It will be acommercial negotiation betweenthe client and the agency asto whether the
client will cover the agency’s margin. However, clients will say that the agency is not
providing them with any temporary worker services during the furlough period
therefore there is nothing to charge. It may depend on when the client expects to
require temporary workersfromthe agency and whether they are prepared to support
agenciesduring this time.



https://www.gov.uk/guidance/calculate-how-much-you-can-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/guidance-for-repayment-customers
https://www.gov.uk/guidance/work-out-80-of-your-employees-wages-to-claim-through-the-coronavirus-job-retention-scheme?utm_source=4aec8dfd-61b9-4f78-b0c0-98fad2b0eb97&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.gov.uk/guidance/work-out-80-of-your-employees-wages-to-claim-through-the-coronavirus-job-retention-scheme?utm_source=4aec8dfd-61b9-4f78-b0c0-98fad2b0eb97&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://www.citb.co.uk/about-citb/news-events-and-blogs/uk/2020/03/citb-to-suspend-industry-levy-collection-/
https://www.citb.co.uk/about-citb/news-events-and-blogs/uk/2020/03/citb-to-suspend-industry-levy-collection-/
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¢ Note that the government'ssubsidy will reduce from80% to 70%and 60%in
September and October respectively (also the governmentwill not pay employer NICs
or pension contributions from 1 August).

7.7

If we furloughthetemporaryworker at theclient'srequest,and we continueto billthe
client during thefurlough period, willHMRChonourthegrant?

e The client may terminate an assignment because it no longer requires the temporary
worker’s services but the client doesn’t furlough the worker. Only the business which
payrolls the temporary worker can furlough that worker.

e What does the agency intend to bill the client for during the furlough period?

o Theremaining 20% of the temporary worker’s pay? Remember there isno obligation
to pay the remaining 20% - we expect few clients would be prepared to cover this
cost.

o The agency’smargin? This will be a commercial negotiation betweenthe agency and
the client. The scheme does not cover agency margins.

e Therefore, HMRC will only 'honour' the grant for the lower of 80% of the worker’s pay
or £2500 per month (plus employer NICs and pension contribution). (these figures are
subject to the changes taking effectfrom 1 August 2020 - see question 7.1).

e Rememberthough, any employee/temporary workerwhois furloughed cannot work for
any of your clients through you. It is not clear on what basis you would be able to
continue to bill the client if you are not supplying the temporary worker.You'd need to
check your client terms. However, we do know that under the scheme you arerequired
to keep records re the employees/temporary workers who are furloughed and that
HMRC will have a right to carry out audits. See question 9.1 about sanctions for
incorrect or fraudulent claims.

The claims process

8.1

Howshould an agency calculate the 80% of atemporary worker’s pay where their pay
variesaccordingto timeworked?

See Calculate how much you canclaim through Coronavirus Job Retention Scheme. It
includes a number of examplesto calculate pay, pension and national insurance
contributions.

Please note that REC cannot do any payment calculations. If you need support to make or
calculate your claim please contact HMRC as shown in their guidance documents.

The government'ssubsidy for furloughed workerswill reduce from 1 August 2020 but the
worker will still be entitled to 80% of pay for their furloughed hours. See question 7.1 for
more detail.

8.2

Howoften canwe claimthefurlough grant?

e Employersmust still use the online portal.
e Makeone claim per claim period.



https://www.gov.uk/guidance/calculate-how-much-you-can-claim-using-the-coronavirus-job-retention-scheme

[ Recruitment
C I B ) & Employment
..' Confederation

HMRC are changing the claim process to accommodate the changes to the scheme from 1
July.

See Steps to take before calculating your claim using the Coronavirus Job Retention
Scheme.

REC can only advise to avery limited extent on the claims process and the operation of the
portal. Please contact HMRC for further advice.

Claimfor all furloughed employees at the same time as you cannot make alater claim

to cover a period already claimed for.

Neither the Direction nor any of the guidance stipulate what aclaim period is. Instead
eachemployer must consider what is appropriate for their own business. If an agency
has different PAYE referencesfor its internal staff, who might be paid monthly, and its
temporary workers, usually paid weekly, it could apply different claim periods to each
of those payrolls.

Employers must complete claims up to 30 June by 31 July.

From 1 July, claim periods can no longer overlap months. If a pay period overlaps
months, then make a claimin each of those months for the relevant furlough period.
The number of employees an employer can claimfor in any claim period cannot
exceed the maximum number they have claimed for under any previous claim under
the current CJRS expectwhere they have newly furloughed those returning from
parentalleave, reservists returning to work or those newly TUPE'd, all after 10 June
(see question 2.1).

Employerscan continue to makeclaims in anticipation of animminent payroll run, at
the point payrollis run or after payroll has beenrun.

8.3

Can we correct aclaimafter we havesubmittedit?

HMRC have updated the claims process so that a business can start a claim,save and
return at a later date.

8.4

Do we have toreport furlough payment made toworkers?

Yes. Businesses must report on furlough payments made to workersthrough Real Time
Information. For more detail see Reporting employees' wagesto HMRC whenyou've
claimed through the Coronavirus Job Retention Scheme.

8.5

What recordsdowe need to keep?

We mentioned above that you need to keep the furlough agreement up to 30 June 2025.

You also need to keeprecordsregarding the claim itself. You must keepa copy of all
recordsfor 6 years, including:

the amount claimed and claim period for each employee

the claim reference number for your records

your calculations in case HMRC need moreinformation about your claim

for employeesyou flexibly furloughed, usual hours worked including any calculations
that were required

for employeesyou flexibly furloughed, actual hours worked.



https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/steps-to-take-before-calculating-your-claim-using-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/reporting-payments-in-paye-real-time-information-from-the-coronavirus-job-retention-scheme?utm_source=58d2778a-fd0f-4901-bf4a-9f18482c1f35&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
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Gettingitwrong-HMRC'spowers toreclaimgrantspaid

9.1

Howto correct errorsmade when claiming

We have taken the following text from Claim for wagesthrough the Coronavirus Job
Retention Scheme:

If you make an error when claiming

If youhave made an error in a claim that has resulted in an overclaimed amount,you
must pay this backto HMRC.

If youare making another claimthen you can tell us about an overclaimed amount as
partof this. When you make your next claim you will be asked whether you need to
reduce the amount to take account of a previous overclaim. Your new claimamount will
be reduced to reflect the overclaimed amount and you should keep a record of this
adjustment for 6 years.

If you have made an error in a claim and do not plan to submit further claims, you
should contact HMRC to let us know about your error and find out how to pay back any
overclaimed amounts. Once you have contacted us you will be given a payment
reference number and directed to make a payment.

If you have made an error that has resulted in an underclaimed amount, you
should contact HMRC to amend your claim. As you are increasing the amount of your
claim, we need to conduct additional checks.

9.2

Can HMRCclaimbackany of the furlough grant | have already paid to my employees?

The Direction and the guidance advise businesses to be sure that they claimonly for
employees whom they canfurlough. Business are warned not to make 'abusive" claimsor
claims which are not in the spirit of the scheme. Of course, there is a difference between
abusive claims and claims which simply got the calculations wrong. Inorderto
demonstrate that you have complied with the rules of the scheme, you should keepthe
required recordsfor five years (as alwaysyou must keepyour PAYE recordsfor six years).

HMRC canaudit employersand reservethe right to reclaim any furlough grant incorrectly
claimed. Neither the Direction nor the guidance mention sanctions or penalties for
incorrect claims - we repeatedly asked what these might be but there wasnothing inthe
guidance.

Clawback consultation:

However, HMRC have recently consulted on "clawback arrangements" whichwould allow
HMRC toreclaimfurlough grants already paid to employers. The draftlegislation
proposed that HMRC could recover monies in the following circumstances:

(1) payments made to employers to which they were not entitled (evenwherea
genuine mistake wasmade).

(2) paymentsmade where the person or business making the claimis no longer
entitled to the payment because of a change in circumstances.

(3) payments made which have not been used to pay the furloughed employee costs,
e.g.where the employer did not use the money received under the CJRSto pay the
employee and/or the income tax, NICs and pension contributions.



https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme?utm_source=4499a7b3-9cb9-4c82-88f5-709b96497a1d&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily#after-youve-claimed
https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme?utm_source=4499a7b3-9cb9-4c82-88f5-709b96497a1d&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily#after-youve-claimed
https://www.gov.uk/government/organisations/hm-revenue-customs/contact/get-help-with-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/pay-coronavirus-job-retention-scheme-grants-back
https://www.gov.uk/government/organisations/hm-revenue-customs/contact/get-help-with-the-coronavirus-job-retention-scheme
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Sanctions could range from 30% to 100% of the grant reclaimed. REC hasresponded to
this consultation. We expectthe relevant powers and sanctions to beincluded in the
Finance Bill going through Parliamentat the moment and expected to receive Royal
Assent in July. We will update this FAQ when we have the final legislation.




